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Inculpati (proceduri penale)

Italia

Aceste fise informative explica ce se intampla atunci cand o persoana este suspectata sau acuzata de savarsirea unei infractiuni.

Rezumatul procedurii penale

Un rezumat al etapelor obisnuite ale procedurii penale Tn cazul adultilor este prezentat mai jos.

Fisele informative cuprind o descriere detaliata a fiecarei etape a procedurii si a drepturilor dumneavoastra. Aceste informatii nu inlocuiesc consultanta
juridica si au un caracter orientativ.

Procesul incepe atunci cand politia sau procurorul afla de existenta unui fapt care ar putea fi considerat o contraventie sau o infractiune.

Dupa ce se incheie cercetarile, procurorul incepe urmarirea penald, cu exceptia cazului in care considera oportun sa claseze dosarul.

Pentru infractiunile care urmeaza sa fie judecate de un complet de judecatori, instanta cu jurati [un organism similar cu Crown Court din Regatul Unit (Anglia
si Tara Galilor) sau cu Federal Judicial District din Statele Unite] sau, in unele cazuri, de catre un complet cu un singur judecator, procurorul trimite
judecatorului o cerere de chemare in judecata in vederea audierii preliminare.

Odata ce audierea preliminara s-a incheiat, judecéatorul poate fie sa trimita invinuitul in judecata, fie sa renunte la urmarirea penala.

in cazul infractiunilor pentru care este competent un singur judecator sau un singur judecator de pace, procurorul va inainta o cerere de trimitere in judecata
sau o trimitere directa in judecata (mandato di comparizione, citazione diretta in giudizio).

Exista o serie de proceduri speciale: procedura accelerata, impunerea unei pedepse in urma negocierii dintre parti (acord de recunoastere a vinovatiei),
hotararea imediata sau accelerata (giudizio immediato, giudizio direttissimo), procedura prin hotarare penala de condamnare.

Procedura penala are de obicei trei etape:

prima instanta (Curtea de jurati, instanta formata dintr-un complet de judecatori, instanta cu judecator unic sau judecator de pace);

instanta de apel si

Curtea de Casatie (instanta suprema).

Tn prima instanta, sunt obtinute toate probele — martorii si documentele — procedura finalizandu-se cu condamnarea sau achitarea.

Puteti introduce o cale de atac impotriva hotarérii pronuntate in prima instanta.

Instanta de apel ia decizia fie de a confirma hotararea pronuntata in prima instanta, fie de a o anula partial sau integral; anularea se poate face prin
retrimitere la primul judecator.

Hotararea instantei de apel poate fi contestata printr-o cerere Tnaintata Curtii de Casatie (instanta suprema).

Curtea de Casatie pronunta hotaréarea prin care fie declara ca cererea nu este admisibila, fie o respinge sau chiar o caseaza fara sa o trimitd inapoi, sau
poate anula in final hotaréarea trimitand-o judecatorului de la prima instanta.

Odata ce s-au incheiat toate etapele, hotararea este definitiva. Daca exista o hotarare de condamnare, aceasta devine acum executorie.

Fisele informative cuprind o descriere detaliata a fiecarei etape a procedurii si a drepturilor dumneavoastra. Aceste informatii nu inlocuiesc consultanta
juridica si au un caracter orientativ.

Daca sunteti victima unei infractiuni, puteti gasi aici informatii complete despre drepturile pe care le aveti:

Rolul Comisiei Europene

Trebuie remarcat faptul ca serviciile Comisiei Europene nu au niciun rol in procedurile penale din statele membre si, prin urmare, nu va pot ajuta sa depuneti
o plangere. Aceste fise informative va prezinta modul in care puteti depune o plangere si autoritatile carora trebuie sa va adresati.

Faceti clic pe linkurile de mai jos pentru a gési informatiile de care aveti nevoie:

1 - Ce drepturi am pe parcursul anchetei?

2 — Drepturile mele pe parcursul procesului

3 — Drepturile mele dupa proces

Linkuri relevante

Ministerul Justitiei

Aspecte generale de drept

Aspecte de drept penal

Camerele de avocati de drept penal din Italia

Drepturile omului

Ultima actualizare: 22/03/2023

Versiunea in limba nationala a acestei pagini este gestionata de statul membru respectiv. Traducerile au fost efectuate de serviciile Comisiei Europene. Este
posibil ca eventualele modificari aduse originalului de catre autoritatea nationala competenta sa nu se regaseasca inca in traduceri. Comisia Europeana
declina orice responsabilitate privind informatiile sau datele continute sau la care face trimitere acest document. Pentru a afla care sunt regulile privind
protectia drepturilor de autor aplicabile de statul membru responsabil pentru aceasta pagina, va invitam sa consultati avizul juridic.

A. If | am a foreign national, does that affect the investigation?

Yes, essentially because some additional rights and guarantees are relevant (see also below).

B. What are the stages of an investigation?

i. Evidence-gathering stage/powers of investigators

The activities of the police in criminal investigations are provided for in Articles 347 to 357 of the Code of Criminal Procedure; the activities of the public
prosecutor are governed by Articles 358 to 378 of the Code of Criminal Procedure.

ii. Police custody

Under Article 384 of the Code of Criminal Procedure, other than in flagrant cases - in which the criminal police carry out compulsory arrest or optional arrest
of a suspect while in the act of committing an offence - where there are specific factors which, even in relation to the impossibility of identifying the suspect,



suggest that the risk of absconding is well founded, the public prosecutor orders the provisional arrest or, before the public prosecutor has taken over the
investigation, the criminal police carry out the provisional arrest on their own initiative of a person on serious suspicion of an offence for which the law
imposes a sentence of life imprisonment or imprisonment of a minimum of two years and a maximum of six years, or of an offence involving weapons of war
and explosives, or of an offence committed for the purposes of terrorism, including international terrorism, or the subversion of the democratic order.

iii. Questioning

The person under investigation, even if taken into custody or detained for another reason, participates voluntarily in the questioning, subject to the necessary
safeguards to prevent the risk of absconding or violence; methods or techniques capable of influencing the freedom of self-determination or altering the
ability to remember and assess the facts may not be used, even with the consent of the person questioned.

iv. Provisional custody

Pre-trial detention and other personal supervision measures are provided for in Articles 272 to 315 of the Code of Criminal Procedure. The system of
personal supervision measures is governed by the principles of appropriateness and proportionality, on the basis of which, as a general rule, when ordering
the measures the judge must take into account, on the one hand, the specific suitability of each measure in relation to the nature and degree of the
precautionary requirements to be met in the specific case and, on the other, each measure must be proportionate to the magnitude of the facts and to the
penalty which has been or may be imposed.

C. What are my rights during the investigation?

i. Am | entitled to an interpreter and translations?

Yes, in accordance with Article 143 of the Code of Criminal Procedure.

ii. What are my rights to information and access to the case-file?

In this regard, it should be noted, in general, that the notice of completion of the preliminary investigations notified to the suspect and their chosen defence
counsel contains a brief statement of the facts in respect of which the proceedings are brought, the legal provisions which are alleged to have been infringed,
and the date and place of the act, pointing out that the documents relating to the investigations carried out have been lodged with the public prosecutor's
office and that the suspect and their counsel are entitled to inspect and take a copy of them; in addition, specific rules on the right to be informed and the
right of access to documents in the case-file are laid down, in particular in relation to the conduct of the questioning or the imposition of a personal protective
measure.

iii. Am | entitled to a lawyer and to inform a third party of my situation?

The suspect/accused person is entitled to appoint no more than two defence counsel; a suspect/accused person who has not appointed or has no defence
counsel is assisted by an officially appointed counsel. Specific provisions including, for the person concerned, the right to be assisted by a representative, as
long as readily available and suitable, apply to inspections and searches.

iv. Am | entitled to legal aid?

Yes, where the conditions laid down in the relevant provisions in force are met.

v. What is important to know regarding:

a. Presumption of innocence

Article 27 of the Italian Constitution provides that accused persons are not to be considered guilty until final judgment is delivered.

b. Right to remain silent and not to incriminate oneself

In this regard, it should be noted inter alia that, before questioning begins, persons must be informed that their statements may always be used against them
and that - subject to the obligation to provide their particulars - they are entitled not to answer any questions, but the procedure will continue; failure to comply
with these provisions renders any statements made by the person questioned unusable.

¢. Burden of proof

In general, the burden of proof in respect of the facts relating to the indictment, criminality liability and determination of the penalty or preventive measure lies
with the public prosecutor.

vi. What are the specific safeguards for minors?

The rules relating to criminal proceedings against children and young people are set out in Presidential Decree No 448 of 22 September 1988 which, in
general, sets out a system more beneficial to the suspect/accused person, in both the preliminary investigations and the court proceedings.

vii. What are the specific safeguards for vulnerable people?

As a general rule, the ordinary rules on the protection of the relevant individual rights apply.

D. What are the legal time limits of the investigations?

In general, if the public prosecutor does not request dismissal of the case, it must bring criminal proceedings within six months of the date on which the name
of the person to whom the offence is attributed is entered in the register of reported offences; this deadline is extended to one year for any of the offences set
out in Article 407(2)(a) of the Code of Criminal Procedure (organised crime, terrorism, offences relating to firearms or drugs and other serious offences). In
any event, the public prosecutor may, before the deadline expires, ask the judge responsible for the preliminary investigations to extend the period referred to
above on justified grounds; further extensions may, as a rule, be requested by the public prosecutor in cases of particularly complex investigations or where it
is objectively impossible to conclude them within the extended period; any extension may be authorised by the judge responsible for the preliminary
investigations for a period not exceeding six months. As a rule, the duration of preliminary investigations, also taking into account any extensions, may not
however exceed 18 months. Nevertheless, the maximum duration is two years if the preliminary investigations concern the offences referred to in Article 407
(2)(a), or in other limited specific cases laid down by law.

E. What measures are taken at the investigation stage, including altematives to provisional custody and possibilities for transfer to the home state (European
Supervision Order)?

In addition to pre-trial detention, the following coercive personal supervision measures may be imposed: prohibition on leaving the country, obligation to
report to the criminal investigation police, removal from the family home, prohibition on going to places regularly attended by the victim, prohibition and
obligation to reside at a specified address, house arrest, provisional detention in institutions with relaxed detention arrangements for mothers, provisional
detention in a medical treatment facility.
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A. Where will the trial take place?

As a general rule, the trial is held in the place where the court has jurisdiction - in terms of territory and subject-matter - in relation to the offence in question.



B. Can the charges be amended? If so, what is my right to information in this regard?

In general, if in the trial proceedings the facts prove to be different from those described in the order referring the matter for trial and do not fall within the
jurisdiction of a higher court, the public prosecutor amends the charge and proceeds with the new notification; the same applies in relation to a concurrent
offence and any aggravating circumstances resulting from the trial. As a rule, the public prosecutor proceeds in the ordinary manner if, during the trial, a new
fact emerges in respect of the accused person which is not set out in the original order and which must be dealt with ex officio. However, if the public
prosecutor so requests, the judge may authorise the notification of the amended charge at the same hearing, subject to the consent of the defendant and if
this does not prejudice the time limits of the proceedings. If the public prosecutor proceeds directly with the new charge, as a rule the accused person may
apply for the trial to be suspended and for new evidence to be admitted.

C. What are my rights when appearing in court?

i. Must | be present at the trial? Under what conditions can | be absent during the court case?

The defendant has the right - not the obligation - to be present at the trial. The court may, however, order that a defendant who is absent be duly forced to
attend, where their appearance is necessary for the taking of evidence other than the examination.

Am | entitled to an interpreter and to a translation of the documents?

Yes, under Article 143 of the Code of Criminal Procedure.

ii. Am | entitled to a lawyer?

The defendant has the right to appoint no more than two defence counsel; a suspect/accused person who has not appointed or has no defence counsel is
assisted by an officially appointed counsel.

iv. Which other procedural rights should | be aware of? (e.g. appearance of suspects before the court)

In this regard, it may be noted that, under Article 523 of the Code of Criminal Procedure, the defendant and their defence counsel must, in any event, speak
last at the hearing if they ask to, failing which the procedure will be invalid. In addition, it should be pointed out that, at any stage and instance of the
proceedings, the parties and their defence counsel may submit written pleadings or requests to the court.

D. Possible sentences

The judge delivers a conviction if the defendant is found guilty of the offence of which they are accused beyond any reasonable doubt, and by a judgment the
judge applies a penalty and any preventive measures. When delivering a conviction, the judge also rules on any claim for restitution and compensation for
damages. If the judge decides that the defendant must pay compensatory damages, they will also set their amount, unless this is a matter for another court.
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3 - My rights after the trial

A. Do | have the right to appeal against the judgment?

Yes, as a rule - subject to the exceptions provided for by law (see Article 593 of the Code of Criminal Procedure) - an appeal may be lodged against
judgments of conviction; alternatively, an appeal may be lodged directly with the Court of Cassation against judgments at first instance that are subject to
appeal.

B. What other remedies do | have?

An appeal in cassation on the grounds laid down by law (see Article 606 of the Code of Criminal Procedure) - in addition to the cases provided for under
specific provisions - may be brought against judgments handed down on appeal or judgments that are not subject to appeal..

C. What are the consequences of a conviction?

i. Criminal record

In general, final criminal convictions are recorded, inter alia, in extract in the criminal record of the individual in question.

v. Enforcement of the judgment, transfer of detainees, suspended sentences and alternative sanctions

Conditional suspension of the sentence: as a rule, when delivering a sentence of imprisonment or a custodial sentence for a period of two years or less, or a
monetary penalty that, alone or in conjunction with the corresponding custodial sentence under the law, is equivalent to a sentence involving deprivation of
liberty of a total period of two years or less, the Court may order that the enforcement of the sentence be suspended for a period of five years if the
conviction is for a serious criminal offence and for two years if the conviction is for a less serious offence; higher penalty limits are provided for minors and for
adults under the age of 21 (three years and two and a half years respectively).

Alternative sanctions: under Article 53 of Law No 689 of 24 November 1981 the Court may, when delivering a judgment of conviction, where it considers that
the term of detention must not exceed two years, replace that sentence with a sentence of semi-detention; where it considers that the term must not exceed
one year, it may replace that sentence with court supervision ('liberta controllata'); where it considers that the tem must not exceed six months, it may also
replace that sentence with a commensurate monetary penalty.

Enforcement of the sentence: in general - except in the case of a person who, in view of the act which resulted in the judgment of conviction be enforced, is
already detained in custody in prison at the time the final judgment is delivered, the enforcement of the custodial sentence - including any remaining part of a
longer sentence - not exceeding four years and that has not been imposed for certain serious criminal offences (referred to in Article 656(9)(a) of the Code of
Criminal Procedure and Article 4 bis of Law No 354/1975) is suspended by the Public Prosecutor’s Office, by a decree for that purpose notified to the
convicted person and their lawyer, stating inter alia that an application for an alternative to ordinary detention in prison may be submitted within the time limits
laid down by law; the judges supervising the enforcement of sentences (Magistratura di Sorveglianza) are responsible for deciding such applications..
Transfer of persons in custody: the provisions laid down in Legislative Decree No 16 of 7 September 2010, adopted in accordance with Delegated Law No 88
of 7 July 2009 (Community Law 2008) to bring Italian national law into line with Council Framework Decision 2008/909/JHA of 27 November 2008 (on the
application of the principle of mutual recognition to judgments in criminal matters imposing custodial sentences or measures involving deprivation of liberty
for the purpose of their enforcement in the European Union) or the provisions of bilateral international treaties concluded by Italy in this area shall apply.
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